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Mis. Ramnath Jhinku Prajapati,
Proprietor of Mis. R. N. Engineering,
A/1, Ganganagar Society,
Opp. Ashapuri Residency,
Vinzol Cross Road, Vatva,
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al{ anf zr 3rfta 3mar sr#as rjra ma ? at as zr om#r a sf unfenR Ra
aT; T; &TT 3,f@alt at 3fCrR1 m grterv re wga a aar & I

Any person aggrieved by this Order-In-Appeal may file an 'appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of ln~ia:

() ab4r star zgcn arf@Ru, 1994 c#i" tTRT 37a ft 4al; Tgnaia i q@la err clJl"
UT-nl # qr qg 3infa yrleru om or#t Rra, ad l, f4a ia1z, lua
fa, d)ft ifGra, ta tu a, ir mf, { fact : 110001 clJl" c#i" '3'fFTf ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliameht Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii). zufa Ta at nRa a wR gtfar an fa#t qagrI zT 3R=I" i:blx\'.511'1 B m
f@aft qoerr qa +rosrwt ia ma g; af i, zu fa4t qusrrr z ruer ii are a fat
rap zn f@Rt rasrnz 'st mrca atfur a tr g{ st

.(ii) In case of any loss of goods where the loss occur in transit frp a
another factory or from one warehouse to another during the cour.s:
warehouse or in storage whether in a factory or in a warehouse. f;
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() and are faRl n; rgl Raffa r u uma faRaft ? sqrt zrca aha
ml R 8Tlzcas # Re i it saas f@Rts zr gar fuffa a)

(A) In case of rebate of duty of excise on goods exported to any country. or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3ttl I q,-J cBl' '3ttll q,-J ~ cf) :f@R cf) ~ '3'17" ~ cf)fuc 1=fRf h ·{& sik h srr?gr
uit gr rrr vi fu a arRa rga, 3fa arr ufRa at RI zI Gflcf feaa
31~(-.=f.2) 1998 tITTT 109 8lxT~~ ~ ID I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there Linder ancl such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 O
of the Finance (No.2) Act, 1998.

(1) ~ '3tt!IG.,-J ~ (3m) Al!J.Jlclc:11, 2001 cf) R<TB 9 cf) 3Wm ftjPJru:l'c ~~ ~-8 "B
al uRaa , fa met a uR are hf fa#fa a a sfaver-sr? vi r8)a
3rat #l ?tat ,fji a arr fa om4a fhzu ·stat if tsr# rrr alar z.qr gar sff
cfi 3if rrr 36- fefRa Rt cfi :fIBR cfi ~ cfi w~ 'tt31N-6 "cf@"R at uR sf iPfr
afe;

The above application shall be made in duplicate in Form No. EA-:8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RfaIda # rrr i iera an v arg q! a sat a @tit u?1 200/-LITT"ff
:fIBR at Gr; 3#i sf vie+aa g ala snrar st "¢11' 1000/- cITT L!5Tff :f@R cITT ~ I 0
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

#hr zgca, a€ta satzyca vi at a 3r4ha; nnf@raw # ,R 3rf)a-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4ta sqra zyc 3rf@fr, 1944 cBl' tITTT 35-f!"/35-~ cf) 3TT,T@ :-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

6crafB1Rsla qR-c>&q 2 (1) cj? "ff ~ ~ cf) m cBl' 3rat, 3r4ht # ma i #tr zen,
tr sari zca qi ala 3r4lRrr nurf@rnu(Rrez) at ufa 2jht q)ea1, is€rra
"ff 2nd"J=f@T, isl§J..llffi 'l-fcFf, -3RHc:II , fiR°t-1{---IIJI{, '3i$J..l~lisll~-38ooo4

(a)
. 'To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 3 '"1'--i.1.i-..lLc f appeals
other than as mentioned in para-2(i) (a) above.

\



The appeal to the Appellat~ -Triq_un~I so,al_l -~-~ filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Exc1se(Appeal) Rules, 2001 and shall 'be
accompanied against (one which at least should be ac~ompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

(3) ufa set i a{ arr#sii an rral &tar % at re@ts a sit # fg #tr r grar
srjaa ant a fhau af3; zi.rzr # sis; ft f frat 4&t arf a a fg
zqenrRerf 3@lg =nrznf@raw #t ya 3fl z ab4ha war at ya on4a f@zu uar & I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-lJllllC'ill ~~ 1970 ~~ cBI"~-1 # sifa feufRa fag 3rgr 3fr
37at zr porer zqenfenR Rafa If@altzmr r@la #6t va ,Ru 6.6.so ha
qr11icz zrca feae an zhr aegt

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) < zit iaf@a a#i atirt aa fa#i 8t sit ft en snrffa f@znt urr % \Jl1"
fra zrca, 4a sara zca vi tar 3r49ar nu@raur (araffaf@) fru, 1gs2 # ffea
er

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o v#tr zc, b€ta snlal zge g @araz 3rg)a urn@ran0(free),
'ffid~ mlea i afar#remand) gi 4G(Penalty) c)JT 10% 1:J9iJ!T-ITcl?"FIT
srfarf ?ire«if, sf@re»aqf 'GfBT 10~ ~ t l(Sectiori 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4taGuraea si tars# siafa, mfa@tu "a5far alir(Duty Demanded)
a. (Section)~ 1uph asafufRaRt;
z Rnnraarkz 3fez alfr,
au ke3feefitafuaaaauf.

> uqfsr 'ifsr8he ? use qf saar $l gear, srfre' crrfurc;r ah kRg ya rfsfarnrn.
.s.
6.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) • amount determined under Section 11 D;

. (ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sr oner ks 4R arfhfraur #rr saei yeas errar zero ur ass f@ail lafsg Tg yeaa 10%

'P@Ff "CR '3-fri GJi;;i~ qu.s fctcu~ "ITT aar 'c;'06~ 10%~ 1R c#t 'GIT~ i I

In view of above, an appeal against this order shall lie before,~~ ibunal on payment of
10% of the duty demanded where duty or duty and penalty a - o.r penalty, where.·.-; ·

penalty alone is in dispute."



F.No. GAPP L/COM/STP/2730/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ramnath Jhinku Prajapati, Proprietor of

M/s. R. N. Engineering, All, Ganganagar Society, Opp. Ashapuri Residency, Vinzol Cross

Road, Vatva, Ahmedabad -3 82440 (hereinafter referred to as "the appellant") against Order

in-Original No. 111/AC/Ramnath Jhinku Prajapati/Div-IVA'bad-South/JDM/2022-23 dated

23.01.2023 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division II, Ahmedabad South (hereinafter referred to as "the

adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No..

AIAPP1301M. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16, it was noticed that the appellant had earned an income of Rs ..
16,60,717/- during the FY 2015-16, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of required

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

O

2.1 Subsequently, the appellant were issued Show Cause Notice No. WS0205/Third Party

Data(2015-16)/12/2020-21 demanding Service Tax amounting to Rs. 2,40,808/- for the period

FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994. The.

SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; recovery

oflate fees as per Rule 7C of the Service Tax Rules, 1994 read with Section 70 of the Finance O
Act, 1994; and imposition of penalties under Section 77(1) and Section 78 of the Finance Act,

1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,40,808/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further (i)

Penalty of Rs. 2,40,808/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- for each ST-3 return filed late was

imposed on the appellant under Rule 7C of the Service Tax Rules, l"%4h ction 70.

ofhe Finance Aet, 1994. #%%$%.-!l .
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

e The appellant is a Proprietorship firm, and engaged in manufacturing activity of

machinery goods. However, appellant is undertaking job work for the principal,

therefore, he has not obtained central excise registration as well as service tax

registration.

0

e The appellant is undertaking job work of parts, used in manufacturing of machines.

The appellant had installed lath._machine, welding machine, drill machine, strapping

machine, slotting machine, etc. for the manufacturing of parts. The appellant receives

steel round bar, pipes, MS circle, steel material and castings from the manufacturers of

Metal Machinery, conveyor belt, rolling mill. The parts manufactured from round bar,

pipes, MS circle, and steel material, etc. are returned to the principals. The metal

machinery manufacturer, conveyor belt manufactures and other machinery

manufacturers used the parts, manufactured by the appellant, in the manufacture of

their machines. The parts manufactured by the appellant are used in the manufacture

of machines. The machine manufacturers used to clear the machine on payment of

appropriate duty of excise. The appellant has not provided any service leave apart

taxable service. Therefore, order passed by adjudicating authority may please be

quashed and set aside.

O
0 It is submitted that as per Section 66B of the Finance Act, 1994, the service tax is

levied on all the services other than those services specified in the negative list. The

services · covered under negative list are listed in Section 66D of the Finance Act,

1994. Accordingly, all the services, except those covered under negative list and

services exempted by notification, are subject to levy of service tax. Since service of

the appellant is covered under the ambit of Section 66D of the Finance Act, 1994, the

service tax ought not to have been demanded from the appellant. It is submitted that

Clause (f) of Section 66D specifically covers process amounting to manufacture.

%,
¥

,
t
¥

o AS activity carried out by the appellant is specifically covered under Clause (£) of

Section 66D of the Finance Act, 1994, the same is not liable to service tax. Therefore,

order passed by adjudicating authority, confirming demand of service tax, may please

be quashed and set aside.

5



F.No. GAPPL/COM/STP/2730/2023-Appeal

e The appellant submitted that they used to receive steel round bar, pipes, MS circle,

Steel material and castings from the manufacturers of Metal Machinery, conveyor and

Rolling Mill. The appellant manufactured parts from above material, sent by

manufacturers of machines, on job work basis. Since activity of the appellant is

covered by clause (f) of Section 66D of the Finance Act, 1994, the impugned order

may please be quashed and set aside.

e They further submitted that demand was raised and service tax was confirmed entirely

on the basis of assumption and presumption, inasmuch as the amount mentioned in

Income tax return and gathered there from has been construed as income earned from

services and that service would be covered under the ambit of service tax and further

presumption was made that such service is liable to service tax. Thus, demand was

raised and confirmed merely on presumption. Therefore, impugned order may please

be quashed and set aside.

a The department has not placed any evidence to prove its case. In fact department has

not made any inquiry or investigation at the end of appellant. It is well settled

principle that demand cannot be made on assumption and presumption. In this regard

they have relied on following case laws:

a) Punjab Fibres Ltd. V/s. CCE, Delhi cited at 2002 (141) ELT 819 (Ti.Del.)

b) CCE, Ahmedabad vls. Durolam Ltd. cited at 2007 (212) ELT 419(Tri.-Ahmd.)

c) Tetra Plastics Pvt. Ltd. V/s. CCE&C, Nashik cited at 2008 (227) ELT 74 (Tri.

Mumbai)

o Demand Vide above SCN invoking proviso to Section 73 is time barred as there is no

. intention at the end of the appellant to evade payment of tax and therefore extended

period of limitation cannot be invoked.

o Since Tax it self is not payable, Interest and Penalty cannot be demanded from the

appellant.

4. Personal hearing in the case was held on 21.08.2023. Shri P. G. Mehta, Advocate;

appeared on behalf of the appellant for personal hearing and handed· over additional

submissions, along with copy of supporting documents such as ITR, Financial Statements,

Copies of Invoices, Form 26-AS and some Orders in Appeal issued previously on the same

issue. He submitted that the appellant is providing job work service for manufacturing of

~

-,. ·.o ,;:~~ .

·. -~- \
' ;.,.,,., • ..;· '. -~'J-~~
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F.No. Gf.\PPL/COM/STP/2730/2023-Appeal

various machinery parts. The service being done on job work basis amounts to manufacturing,

which is under the negative list. He therefore, requested to set aside the impugned order.

4.1 The appellant in their additional submission dated 21.08.2023, inter alia, re-iterated

the grounds mentioned in the appeal memorandum and submitted copies of following

documents in support of their claim.

a) Form 26AS for the FY 2015-16;

b) Copy ofincome Tax Return for the FY 2015-16;

c) Copy ofProfit & Loss Account, Balance Sheet and Ledger Account ofLabour

income for the FY 2015-16;

0

d)

e)

Copies of sample invoices along with delivery challans for the FY 2015-16;

Copy of OIANo. AHM-EXCUS-001-APP-62/2023-24 and OIANo. AHM-'

EXCUS-001-APP-60/2023-24 passed by the Commissioner (Appeals), CGST,

Ahmedabad.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue. to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts· and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16.

0

6. It is observed that the main contentions of the appellant is that they are engaged in

manufacturing of machine parts on job work basis for the principal i.e. machine·

manufacturers, who sent steel round bar, pipes, MS circle, steel material etc. The parts

manufactured from round bar, pipes, MS circle, and steel material, etc. are returned to the

principals. The parts manufactured by the appellant are used in the manufacture of machines.

The machine manufacturers used to clear the machine on payment of appropriate duty of

excise. The service of the appellant is covered under the ambit of Section 66D(f) of the

Finance Act, 1994, and the service tax was not payable on the same.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passedex-parte.

7. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" 'provided by the Income Tax

7

Department, no other cogent reason or justification is forthco . e SCN for raising

%5e
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F.No. GAPPL/COM/STP/ 2730/2023-Appeal

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was Hable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only ofter proper

verification offacts, may be followed diligently. Pr. Chief Commissioner Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent' issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

7 .1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to he levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

9

8. It is observed that the main contentions of the appellant are that they are engaged in O
manufacturing activity of machinery parts on job work basis for the principal, who ·used the

said parts in manufacturing ofmachines on which appropriate duty is payable by the principal

manufacturer, therefore, their activity covered under negative list as per Section 66D(f) of the

Finance Act, 1994 and they were not liable to payment of service tax.

8.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

9. For ease of reference, I hereby produce the relevant text of Section 66D(f) of Finance

Act, 1994, which reads as under:

"SECTION66D. Negative list ofservices.

The negative list shall comprise ofthefollowing services,

8
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(a) ...
(f) services by way of carrying out any process amounting to manufacture or

production ofgoods excluding alcoholic liquorfor human consumption."

9.1 On scrutiny of the documents submitted by the appellant viz. Invoices, delivery

challans and Profit & Loss Account, it appears that the appellant engaged in manufacture of

machinery parts on job work basis. As the process carried out by the appellant falls under the

definition of manufacturing, the activity carried out by the appellant falls under the Negative

'List of Services as defined under Section 66D(f) of the Finance Act, 1994, and the appellant

not required to pay any service tax on the income received by them during the FY 2015-16.

10. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2015-16. Since the demand

() of Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

11. In view of above, I hold that the impugned order passed by the adjudicating authority.

confirming demand of Service Tax, in respect of job work income received by the appellant

during the FY 2015-16, is not legal and proper and deserve to be set aside.

12. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

6
13. sRt naf arr afRt +& sf a Rqetl 3qia@Rfmar?

The appeal filed by the appellant stands disposed of in above terms.

%
(Shiv Prtap Singh)

Commissioner (Appeals)

Attested

(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
Mis. Ramnath Jhinku Prajapati,
Proprietor ofMIs. R. N. Engineering,

9
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All, Ganganagar Society,
Opp. Ashapuri Residency,
Vinzol Cross Road, Vatva,
Ah..medabad - 3 82440

The Assistant Commissioner,
CGST, Division-II,
Ahmedabad South

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division II, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South
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